AP Government

Unit 2 – Constitution/ Federalism

***

List at least 3 ideas found in the Declaration of Independence that come from John Locke.

The Path to the Constitution
How did we get from the Declaration of Independence to the Articles of Confederation?
Pieces of the following contributed to the writing of the Articles of Confederation:
· British customs and traditions (ex: Magna Carta and English Bill of Rights)

· Colonial experiences (ex: the power of an elected assembly)

· State constitutions written after the Declaration of Independence (ex: preamble closely resembles the intro to the MA Constitution)
And once the Articles of Confederation were completed, they led to a new circumstance…
· Negative experiences under the Articles of Confederation (ex: lack of power to tax and regulate currency and interstate commerce)

So, roughly … 
Declaration of Independence ( Revolutionary War ( Articles of Confederation (AOC)…but we can’t stop here because they are TOO WEAK! For example, there is:
· No power to tax

· No chief executive

· No national judiciary

· No power to regulate interstate or foreign commerce

So, “change is gonna come!”:

· Annapolis Convention, 1786: called to improve AOC

· Shays’ Rebellion, 1786: revealed the necessity of a stronger national government
· As the delegates started to consider editing the AOC, Shay’s Rebellion occurred and this led some of the delegates to realize…
· They can’t just improve, they must redo!

***

What critical weaknesses in our country (and the Articles of Confederation) were revealed by Shay’s Rebellion?
The Constitutional Convention and the Motives of the Framers

The Delegates – who were they?
1.      Characteristics:  "well-read, well-bred, well-fed, and well-wed"

2.      Participants:  

a.  Madison:  "Father of Constitution" because of  leadership and  detailed notes of proceedings

b.  Washington:  presiding officer

c.  Franklin:  "elder statesman"

d.  Morris:  largely responsible for final wording of constitution

e.  Hamilton:  most forceful advocate for *strong central  government.

Remember: 
Conservatives at the convention = advocates of a strong central government; need 

less power for each state
Radicals at the convention = advocates of a weak central government; need to keep 

power for each state
3. According to Charles Beard's Economic Interpretation of the United States (1913):

a. The Constitution was written by a propertied class; therefore, the Constitution naturally reflects those interests (although no conspiracy per se).  

b. Rebuttals to Beard’s arguments included:

1) Most people owned property
              2) Even the poor, in hopes of someday owning property, wanted to protect property
              3) Establishing a democratic government involved risks and dangers --> need to build 
      in safeguards and protections.
At the Constitutional Convention, there were…
Areas of Agreement:

1. Scrap the Articles of Confederation – they suck.
2. Establish a republican  government.
3. Establish a constitutional government.

4. Establish a balanced government where no single interest dominated.

5. Suffrage for property owners  only.

6. Stronger central government than under the Articles.
7. Protection of property rights =  the main purpose of government.
8. Keep the proceedings secret.

Areas of Disagreement ( Required Compromises: 

1. Representation among the states.

a. Large states favored the Virginia  Plan = representation based upon population

b. Small states favored the New Jersey Plan = equal representation for each state
c. Connecticut (Great) Compromise:  a bicameral (two-part) legislature with a 

     popularly - elected House (representation based on population) and a Senate 
     elected by state legislatures (equal representation for each state).

2. Representation and taxation of slaves.

a. Northern states wanted slaves to count for taxation, but not representation. WHY?

b. Southern states wanted the opposite. WHY?

c. 3/5 Compromise:  3/5 of the slaves would count for both purposes (3/5 was the 
     ratio that would yield equal representation among northern and southern states).

3. Election of the President.


a. Length of term:

1) Life term

2) Annual election 

3) Compromise = 4- year term

b. Method of election:



1) Some wanted election by Congress



2) Some wanted election by state legislatures



3) Some wanted direct election



4) Compromise = Electoral College system

***
List the key features of the Connecticut (Great) Compromise. Explain how this decision reflects what both sides wanted.
Explain the controversy over how to count slaves (use the words taxation and representation). Explain how the 3/5 Compromise solves the debate.

Separation of Powers 
I. Separation of Powers:
· To Madison, tyranny meant a government that controlled all 3 branches of govt ( division of power among the legislative, executive, and judicial branches needed. 

· This system diffuses power instead of  concentrating power.

· Influence of Montesquieu.

· Colonial experiences, e.g., excessive power in state legislatures ( need for strong executive.
· Danger of one branch combining forces with another branch to overtake the third branch (checks and balances for each branch.
II. Checks and Balances:
Background:

· 18th century view of govt. as something to be restrained, and modern view of govt. as something to be used for the common good.

· Fear of tyranny among founders (distrust of govt. ( checks and balances as means of intentionally building inefficiency in order to prevent govt. abuse of power.
Outcomes:

· System of restraints in which each branch can check the other two.  Reflects fear of tyranny.

· Examples:  veto, veto override, appointment and confirmation, treaty-making and ratification, defense funding and Commander-In-Chief
· Political independence within each branch:  no branch is dependent upon the other two for election (exception:  judges are appointed by President) and continuance in office (life terms for judges ameliorate presidential influence).

· Staggering of terms within each branch ( a majority of voters can gain control over only one part of govt. at one time, e.g., midterm congressional elections can serve as a check on the executive (and history shows they DO attempt to do this!)

· Checks and balances do add to the inefficiency of government. In addition, we have developed lots of other things to try and influence the power of checks and balances…
Influences on Checks and Balances:

For each of the following, consider: Does this strengthen or weaken our system of checks and balances? If so, HOW?
1. Political parties:

a. In theory, political parties should weaken checks and balances, because parties are a way of bringing the branches of govt. together.  So, the Constitution divides govt., but parties bring people in govt. together.

b. In reality, however, parties are weak: Dominance of only 2 parties ( each party has wide range of interests ( much disagreement within each party itself ( difficult to assert such strong control

c. As a result, we have a prevalence of divided government, i.e., a President of one party and a Congress with a majority in the other
-- Thus, parties ultimately strengthen checks and balances a bit

2. Changes in voting methods:
a.
Senators now chosen by people.

b.
Representatives still chosen by people.

c.
Presidents chosen by electors who vote as the people have voted (even though it is still NOT equal to the popular vote)

-- As a result of these 3 circumstances, members of two branches of the three branches are essentially chosen by same electorate ( weakening of checks and balances in theory
-- However, split ticket voting has negated this effect to some extent
3. Growth of the federal bureaucracy:

a.
Development of numerous agencies w/ legislative, executive, and judicial functions

b.
Congress often grants broad authority to agencies and lets them carry out the general will of Congress, ie., Congress established an IRS to collect taxes, and then granted the IRS authority to help write the tax code, enforce the tax code, and settle disputes over the tax code. 
-- Thus, growth of bureaucracy has weakened the effects of checks and balances
4. Changes in technology (e.g., nukes, computers, fax machines, satellite communications):  

a.
President, Congress, interest groups, media have all been able to take advantage of the new technologies ( strengthening of checks and balances 
BUT
b.
The President has been especially able to take advantage of these (known as the "electronic throne"), e.g., “staged event” of Bush landing on an aircraft carrier ( weakening of checks and balances
5. Emergence of U.S. as world power after WWII:

a. Areas of "national interest" extend around the world


-U.S. is leader of free world  


-U.S. is only remaining superpower after Cold War

 b. With such heavy responsibilities, any crisis seems to involve U.S. somehow
--As a result, these responsibilities need to be dealt with in a strong and efficient manner ( power has to  be more concentrated in executive branch ("imperial presidency") ( weakening of checks and balances

III. Limited Government:
The main dilemma is about wanting a more effective government, but also a limited government that did not become tyrannical. So, what can the Founding Fathers do?
A. Create a constitutional government = govt. has only those powers listed in Constitution

B. Add a  Bill of Rights as a safeguard against possible tyranny from a new, strong, distant government.  
-- Keep in mind that there was (at the time) little fear of state govts, but great fear of the national govt.  
-- Amendment 10 reflects the view that states would have substantial powers:  central govt. could exercise only those powers delegated to it by the Constitution.  States would have all else, including free elections, but also the potential of majority faction (think: CA). Madison called this "auxiliary precautions".
IV. Judicial review:
A. Judicial review = power of courts to strike down laws or governmental actions by declaring them unconstitutional. Executive orders passed by President or laws passed by Congress can be found unconstitutional.
B. This is not explicitly stated in Constitution, but Constitution written in broad terms ( need for interpretation ( who will do it? ( most logically, the courts
C. Judicial review is established by Marbury v. Madison, 1803:
1.  Facts of case:  the end of Federalist control of govt. and appointment of the "midnight judges," including Marbury (Jefferson ordered Madison to not deliver commissions to these judges --->Marbury was upset and requested the court to produce  a writ of mandamus (under Sect. 13 of Jud. Act. of 1789) from the Supreme Court to order the delivery of his commission.

2.   Decision of Marshall and the Court:  section 13 of Judiciary Act of 1789 enabling the Court to issue a writ of mandamus through original jurisdiction in this type of case was unconstitutional. In other words, Marbury loses. BUT…
      3.  Analysis:
a. Marshall ruled that the Court did not have the authority to issue the writ, but he paradoxically increased its power by establishing judicial review when the Court struck down section 13.

b. Jefferson couldn't complain because the midnight judges didn't receive their appointments, but he fumed because his enemy, Federalist John Marshall, increased the power of the Court.

Effects of judicial review:  citizens can challenge constitutionality of laws in court by initiating lawsuits (example:  Gideon v. Wainwright, 1963) ( litigation has become an important way of making public policy.

***
Complete the chart to check your understanding.

	Constitutional

Principle
	Define the principle in 10 words or less
	Provide an example of the principle (use textbook or notes or own knowledge)

	Separation of Powers


	
	

	Checks and Balances


	
	

	Limited Government


	
	

	Judicial Review


	
	


Changing the Constitution 
Background:
Initially, how could we change the Articles of Confederation?

Under the Articles of Confederation, a unanimous vote by all 13 states was required.


--This is impractical, and frankly, just about impossible
--So we wanted to make the process easier…but not TOO easy…
Process of formally adding an amendment reflects our federal system.
Formally = Adding Amendments

There are 2 parts to the Amendment process: PROPOSAL and RATIFICATION
To Propose an Amendment:
A. 2/3 vote from both houses of Congress (all done this way).  No presidential veto possible.

OR

B. Constitutional convention called by Congress at the  request of 2/3 of states BUT serious implications and fears of such a gathering:

1) Never used before.

2) Fear of "runaway" convention that might get out of hand and implement wholesale changes in the Const.

3) Disturbing questions:  Will convention stick to only the matter at hand?  Will it take 
on other issues?  Who gets to be delegates? How are they selected? How is representation among the states to be determined?

To Ratify an Amendment:

A. Approval by 3/4 of state legislatures



a) All but one (21st) done this way.



b) Most state legislatures ratify with a simple majority, but some require a 
"supermajority."(e.g., 3/5, 2/3, 3/4)

B. Approval by ratifying conventions in 3/4 of states

    

a)  Amendment 21 done this way

     

b) It is a more directly democratic way:  people elect delegates who state their 
positions on the proposed amendment.  Citizens are, in essence, casting their votes on the amendment by voting for the appropriate delegates. Time limits for ratification = generally 7 years (exception of ERA).

***

Define propose and ratify in your own words.

Complete this chart to show the steps in formally amending the Constitution. Be specific on WHO is involved and HOW MUCH of the vote is needed in each square.

	To Propose:


	To Propose:

	To Ratify:


	To Ratify:


Changing the Constitution 
Informally = not an actual Amendment, but these decisions hold their weight at least until they can work their way through the court system, or forever if the people are satisfied with the decision
A. The reality is the Constitution is a framework with the details to be filled in later – it clearly does not express all laws and rules for all of time!
B. Due to the difficulties of formally changing Const., informal ways were developed:

1. Acts of Congress  (e.g., Title IX, Judiciary Act of 1789). 
2. Judicial rulings  (e.g., Brown v. Board, Texas v. Johnson, Lawrence v. Texas).

3. Presidential actions (e.g., Japanese internment, executive privilege, 
     impoundment).

4. Customs and traditions (e.g., Cabinet, parties, committee system in Cong., 
      senatorial courtesy, legislative veto, presidential nominating conventions) 

Outcomes of the Formal and Informal Amendment processes:

“Constitution belongs to the living, not the dead” (Jefferson) -- Jefferson believed each generation might need new Constitution, BUT…this HAS NOT occurred. 
Because of the formal and many informal changes that have allowed the Constitution to adapt to changing times, we still use the same Constitution (albeit modified) that we started with!!
***

Explain HOW each of the 4 informal methods above serve to “informally” amend, or change, the Constitution.

Ratification Politics – How did the Founding Fathers make the Constitution official? 
1. Federalists:  


a. Supporters: property owners, creditors, merchants  


b. Views:



1) Elites most fit to govern




2) Feared "excesses" of democracy



3) Favored strong central government


c. Leaders:  Hamilton, Madison, Adams, Washington, Jay

2. Anti-federalists:

a. Supporters:  small farmers, frontiersmen, debtors, shopkeepers.

b. Views:



1) Feared concentration of power in hands of elites



2) Believed that govt. should be closer to the people



3) Feared strong central government.  Favored stronger state govts.

 

4) Feared the lack of Bill of Rights -- their strongest argument.

c. Leaders:  Henry, Mason, Gerry

Federalist Advantages:

A. Were better represented in state legislatures

B. Controlled the press
C. Began ratification procedures quickly before Anti-federalists could get organized
D. Agreed to a Bill of Rights after ratification of the Constitution (a simple compromise)
E. Had the support of The Federalist Papers:  Madison, Hamilton, and Jay.  This rallied support for ratification of the Constitution.

Outcome = Ratification of the Constitution in 1788:  by state ratifying conventions of popularly-elected delegates; a Bill of Rights was added to the Constitution shortly thereafter.
***

Identify 2 things the Federalists wanted in the new Constitution and identify 2 things the Anti-Federalists wanted in the new Constitution. Explain one thing that each side eventually got in the new Constitution.
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